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tax purposes under the rules of §§301.7701-2,
and 301.7701-3.

(ii) Result. P is a domestic partnership be-
cause it is an entity that is classified as a
partnership and it is organized as an entity
under the laws of State B.

(c) Effective date.—(1) General rule. Ex-
cept as provided in paragraph (c)(2) of
this section, the rules of this section
apply as of August 12, 2004, to all busi-
ness entities existing on or after that
date.

(2) Transition rule. For business enti-
ties created or organized under the
laws of more than one jurisdiction as of
August 12, 2004, the rules of this section
apply as of May 1, 2006. These entities,
however, may rely on the rules of this
section as of August 12, 2004.

[T.D. 9246, 71 FR 4817, Jan. 30, 2006]

§301.:7701—6 Definitions; person, fidu-
ciary.

(a) Person. The term person includes
an individual, a corporation, a partner-
ship, a trust or estate, a joint-stock
company, an association, or a syn-
dicate, group, pool, joint venture, or
other unincorporated organization or
group. The term also includes a guard-
ian, committee, trustee, executor, ad-
ministrator, trustee in bankruptcy, re-
ceiver, assignee for the benefit of credi-
tors, conservator, or any person acting
in a fiduciary capacity.

(b) Fiduciary—(1) In general. Fidu-
ciary is a term that applies to persons
who occupy positions of peculiar con-
fidence toward others, such as trustees,
executors, and administrators. A fidu-
ciary is a person who holds in trust an
estate to which another has a bene-
ficial interest, or receives and controls
income of another, as in the case of re-
ceivers. A committee or guardian of
the property of an incompetent person
is a fiduciary.

(2) Fiduciary distinguished from agent.
There may be a fiduciary relationship
between an agent and a principal, but
the word agent does not denote a fidu-
ciary. An agent having entire charge of
property, with authority to effect and
execute leases with tenants entirely on
his own responsibility and without con-
sulting his principal, merely turning
over the net profits from the property
periodically to his principal by virtue
of authority conferred upon him by a
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power of attorney, is not a fiduciary
within the meaning of the Internal
Revenue Code. In cases when no legal
trust has been created in the estate
controlled by the agent and attorney,
the liability to make a return rests
with the principal.

(c) Effective date. The rules of this
section are effective as of January 1,
1997.

[T.D. 8697, 61 FR 66593, Dec. 18, 1996]

§301.7701—7 Trusts—domestic and for-
eign.

(a) In general. (1) A trust is a United
States person if—

(i) A court within the United States
is able to exercise primary supervision
over the administration of the trust
(court test); and

(ii) One or more United States per-
sons have the authority to control all
substantial decisions of the trust (con-
trol test).

(2) A trust is a United States person
for purposes of the Internal Revenue
Code (Code) on any day that the trust
meets both the court test and the con-
trol test. For purposes of the regula-
tions in this chapter, the term domestic
trust means a trust that is a United
States person. The term foreign trust
means any trust other than a domestic
trust.

(3) Except as otherwise provided in
part I, subchapter J, chapter 1 of the
Code, the taxable income of a foreign
trust is computed in the same manner
as the taxable income of a nonresident
alien individual who is not present in
the United States at any time. Section
641(b). Section 7701(b) is not applicable
to trusts because it only applies to in-
dividuals. In addition, a foreign trust is
not considered to be present in the
United States at any time for purposes
of section 871(a)(2), which deals with
capital gains of nonresident aliens
present in the United States for 183
days or more.

(b) Applicable law. The terms of the
trust instrument and applicable law
must be applied to determine whether
the court test and the control test are
met.

(c) The court test—(1) Safe harbor. A
trust satisfies the court test if—
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(i) The trust instrument does not di-
rect that the trust be administered
outside of the United States;

(ii) The trust in fact is administered
exclusively in the United States; and

(iii) The trust is not subject to an
automatic migration provision de-
scribed in paragraph (c)(4)(ii) of this
section.

(2) Example. The following example il-
lustrates the rule of paragraph (c)(1) of
this section:

Example. A creates a trust for the equal
benefit of A’s two children, B and C. The
trust instrument provides that DC, a State Y
corporation, is the trustee of the trust. State
Y is a state within the United States. DC ad-
ministers the trust exclusively in State Y
and the trust instrument is silent as to
where the trust is to be administered. The
trust is not subject to an automatic migra-
tion provision described in paragraph
(c)(4)(ii) of this section. The trust satisfies
the safe harbor of paragraph (c)(1) of this
section and the court test.

(3) Definitions. The following defini-
tions apply for purposes of this section:

(i) Court. The term court includes any
federal, state, or local court.

(ii) The United States. The term the
United States is used in this section in
a geographical sense. Thus, for pur-
poses of the court test, the United
States includes only the States and the
District of Columbia. See section
7701(a)(9). Accordingly, a court within a
territory or possession of the United
States or within a foreign country is
not a court within the United States.

(iii) Is able to exercise. The term is able
to exercise means that a court has or
would have the authority under appli-
cable law to render orders or judg-
ments resolving issues concerning ad-
ministration of the trust.

(iv) Primary supervision. The term pri-
mary supervision means that a court has
or would have the authority to deter-
mine substantially all issues regarding
the administration of the entire trust.
A court may have primary supervision
under this paragraph (c¢)(3)(iv) notwith-
standing the fact that another court
has jurisdiction over a trustee, a bene-
ficiary, or trust property.

(v) Administration. The term adminis-
tration of the trust means the carrying
out of the duties imposed by the terms
of the trust instrument and applicable
law, including maintaining the books
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and records of the trust, filing tax re-
turns, managing and investing the as-
sets of the trust, defending the trust
from suits by creditors, and deter-
mining the amount and timing of dis-
tributions.

(4) Situations that cause a trust to sat-
isfy or fail to satisfy the court test. (i) BEx-
cept as provided in paragraph (c)(4)(ii)
of this section, paragraphs (c)(4)(i) (A)
through (D) of this section set forth
some specific situations in which a
trust satisfies the court test. The four
situations described are not intended
to be an exclusive list.

(A) Uniform Probate Code. A trust
meets the court test if the trust is reg-
istered by an authorized fiduciary or fi-
duciaries of the trust in a court within
the United States pursuant to a state
statute that has provisions substan-
tially similar to Article VII, Trust Ad-
ministration, of the Uniform Probate
Code, 8 Uniform Laws Annotated 1
(West Supp. 1998), available from the
National Conference of Commissioners
on Uniform State Laws, 676 North St.
Clair Street, Suite 1700, Chicago, Illi-
nois 60611.

(B) Testamentary trust. In the case of
a trust created pursuant to the terms
of a will probated within the United
States (other than an ancillary pro-
bate), if all fiduciaries of the trust have
been qualified as trustees of the trust
by a court within the United States,
the trust meets the court test.

(C) Inter vivos trust. In the case of a
trust other than a testamentary trust,
if the fiduciaries and/or beneficiaries
take steps with a court within the
United States that cause the adminis-
tration of the trust to be subject to the
primary supervision of the court, the
trust meets the court test.

(D) A United States court and a foreign
court are able to exercise primary super-
vision over the administration of the trust.
If both a United States court and a for-
eign court are able to exercise primary
supervision over the administration of
the trust, the trust meets the court
test.

(ii) Automatic migration provisions.
Notwithstanding any other provision
in this section, a court within the
United States is not considered to have
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primary supervision over the adminis-
tration of the trust if the trust instru-
ment provides that a United States
court’s attempt to assert jurisdiction
or otherwise supervise the administra-
tion of the trust directly or indirectly
would cause the trust to migrate from
the United States. However, this para-
graph (c)(4)(ii) will not apply if the
trust instrument provides that the
trust will migrate from the United
States only in the case of foreign inva-
sion of the United States or widespread
confiscation or nationalization of prop-
erty in the United States.

(5) Examples. The following examples
illustrate the rules of this paragraph
(c):

Example 1. A, a United States citizen, cre-
ates a trust for the equal benefit of 4’s two
children, both of whom are United States
citizens. The trust instrument provides that
DC, a domestic corporation, is to act as
trustee of the trust and that the trust is to
be administered in Country X, a foreign
country. DC maintains a branch office in
Country X with personnel authorized to act
as trustees in Country X. The trust instru-
ment provides that the law of State Y, a
state within the United States, is to govern
the interpretation of the trust. Under the
law of Country X, a court within Country X
is able to exercise primary supervision over
the administration of the trust. Pursuant to
the trust instrument, the Country X court
applies the law of State Y to the trust. Under
the terms of the trust instrument the trust
is administered in Country X. No court with-
in the United States is able to exercise pri-
mary supervision over the administration of
the trust. The trust fails to satisfy the court
test and therefore is a foreign trust.

Example 2. A, a United States citizen, cre-
ates a trust for 4A’s own benefit and the ben-
efit of A’s spouse, B, a United States citizen.
The trust instrument provides that the trust
is to be administered in State Y, a state
within the United States, by DC, a State Y
corporation. The trust instrument further
provides that in the event that a creditor
sues the trustee in a United States court, the
trust will automatically migrate from State
Y to Country Z, a foreign country, so that no
United States court will have jurisdiction
over the trust. A court within the United
States is not able to exercise primary super-
vision over the administration of the trust
because the United States court’s jurisdic-
tion over the administration of the trust is
automatically terminated in the event the
court attempts to assert jurisdiction. There-
fore, the trust fails to satisfy the court test
from the time of its creation and is a foreign
trust.
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(d) Control test—(1) Definitions—(i)
United States person. The term United
States person means a United States
person within the meaning of section
7701(a)(30). For example, a domestic
corporation is a United States person,
regardless of whether its shareholders
are United States persons.

(ii) Substantial decisions. The term
substantial decisions means those deci-
sions that persons are authorized or re-
quired to make under the terms of the
trust instrument and applicable law
and that are not ministerial. Decisions
that are ministerial include decisions
regarding details such as the book-
keeping, the collection of rents, and
the execution of investment decisions.
Substantial decisions include, but are
not limited to, decisions concerning—

(A) Whether and when to distribute
income or corpus;

(B) The amount of any distributions;

(C) The selection of a beneficiary;

(D) Whether a receipt is allocable to
income or principal;

(E) Whether to terminate the trust;

(F) Whether to compromise, arbi-
trate, or abandon claims of the trust;

(G) Whether to sue on behalf of the
trust or to defend suits against the
trust;

(H) Whether to remove, add, or re-
place a trustee;

(I) Whether to appoint a successor
trustee to succeed a trustee who has
died, resigned, or otherwise ceased to
act as a trustee, even if the power to
make such a decision is not accom-
panied by an unrestricted power to re-
move a trustee, unless the power to
make such a decision is limited such
that it cannot be exercised in a manner
that would change the trust’s resi-
dency from foreign to domestic, or vice
versa; and

(J) Investment decisions; however, if
a United States person under section
7701(2)(30) hires an investment advisor
for the trust, investment decisions
made by the investment advisor will be
considered substantial decisions con-
trolled by the United States person if
the United States person can terminate
the investment advisor’s power to
make investment decisions at will.

(iii) Control. The term control means
having the power, by vote or otherwise,
to make all of the substantial decisions
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of the trust, with no other person hav-
ing the power to veto any of the sub-
stantial decisions. To determine
whether United States persons have
control, it is necessary to consider all
persons who have authority to make a
substantial decision of the trust, not
only the trust fiduciaries.

(iv) Safe harbor for certain employee
benefit trusts and investment trusts. Not-
withstanding the provisions of this
paragraph (d), the trusts listed in this
paragraph (d)(1)(iv) are deemed to sat-
isfy the control test set forth in para-
graph (a)(1)(ii) of this section, provided
that United States trustees control all
of the substantial decisions made by
the trustees of the trust—

(A) A qualified trust described in sec-
tion 401(a);

(B) A trust described
457(2);

(C) A trust that is an individual re-
tirement account described in section
408(a);

(D) A trust that is an individual re-
tirement account described in section
408(k) or 408(p);

(E) A trust that is a Roth IRA de-
scribed in section 408A;

(F) A trust that is an education indi-
vidual retirement account described in
section 530;

(G) A trust that is a voluntary em-
ployees’ beneficiary association de-
scribed in section 501(c)(9);

(H) A group trust described in Rev.
Rul. 81-100 (1981-1 C.B. 326) (See
§601.601(d)(2) of this chapter);

(I) An investment trust classified as
a trust under §301.7701-4(c), provided
that the following conditions are satis-
fied—

(I) A1l trustees are United States per-
sons and at least one of the trustees is
a bank, as defined in section 581, or a
United States Government-owned
agency or United States Government-
sponsored enterprise;

(2) All sponsors (persons who ex-
change investment assets for beneficial
interests with a view to selling the
beneficial interests) are United States
persons; and

(3) The beneficial interests are widely
offered for sale primarily in the United
States to United States persons;

(J) Such additional categories of
trusts as the Commissioner may des-

in section
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ignate in revenue procedures, notices,
or other guidance published in the In-
ternal Revenue Bulletin (see
§601.601(d)(2)(ii)(b)).

(v) Examples. The following examples
illustrate the rules of paragraph (d)(1)
of this section:

Example 1. Trust is a testamentary trust
with three fiduciaries, 4, B, and C. A and B
are United States citizens, and C is a non-
resident alien. No persons except the fidu-
ciaries have authority to make any decisions
of the trust. The trust instrument provides
that no substantial decisions of the trust can
be made unless there is unanimity among
the fiduciaries. The control test is not satis-
fied because United States persons do not
control all the substantial decisions of the
trust. No substantial decisions can be made
without C’s agreement.

Example 2. Assume the same facts as in Ex-
ample 1, except that the trust instrument
provides that all substantial decisions of the
trust are to be decided by a majority vote
among the fiduciaries. The control test is
satisfied because a majority of the fidu-
ciaries are United States persons and there-
fore United States persons control all the
substantial decisions of the trust.

Example 3. Assume the same facts as in Ex-
ample 2, except that the trust instrument di-
rects that C is to make all of the trust’s in-
vestment decisions, but that 4 and B may
veto C’s investment decisions. A and B can-
not act to make the investment decisions on
their own. The control test is not satisfied
because the United States persons, 4 and B,
do not have the power to make all of the sub-
stantial decisions of the trust.

Example 4. Assume the same facts as in Ex-
ample 3, except 4 and B may accept or veto
C’s investment decisions and can make in-
vestments that C has not recommended. The
control test is satisfied because the United
States persons control all substantial deci-
sions of the trust.

Example 5. X, a foreign corporation, con-
ducts business in the United States through
various branch operations. X has United
States employees and has established a trust
as part of a qualified employee benefit plan
under section 401(a) for these employees. The
trust is established under the laws of State
A, and the trustee of the trust is B, a United
States bank governed by the laws of State A.
B holds legal title to the trust assets for the
benefit of the trust beneficiaries. A plan
committee makes decisions with respect to
the plan and the trust. The plan committee
can direct B’s actions with regard to those
decisions and under the governing docu-
ments B is not liable for those decisions.
Members of the plan committee consist of
United States persons and nonresident
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aliens, but nonresident aliens make up a ma-
jority of the plan committee. Decisions of
the plan committee are made by majority
vote. In addition, X retains the power to ter-
minate the trust and to replace the United
States trustee or to appoint additional trust-
ees. This trust is deemed to satisfy the con-
trol test under paragraph (d)(1)(iv) of this
section because B, a United States person, is
the trust’s only trustee. Any powers held by
the plan committee or X are not considered
under the safe harbor of paragraph (d)(1)(iv)
of this section. In the event that X appoints
additional trustees including foreign trust-
ees, any powers held by such trustees must
be considered in determining whether United
States trustees control all substantial deci-
sions made by the trustees of the trust.

(2) Replacement of any person who had
authority to make a substantial decision
of the trust—(i) Replacement within 12
months. In the event of an inadvertent
change in any person that has the
power to make a substantial decision
of the trust that would cause the do-
mestic or foreign residency of the trust
to change, the trust is allowed 12
months from the date of the change to
make necessary changes either with re-
spect to the persons who control the
substantial decisions or with respect to
the residence of such persons to avoid a
change in the trust’s residency. For
purposes of this section, an inadvertent
change means the death, incapacity,
resignation, change in residency or
other change with respect to a person
that has a power to make a substantial
decision of the trust that would cause
a change to the residency of the trust
but that was not intended to change
the residency of the trust. If the nec-
essary change is made within 12
months, the trust is treated as retain-
ing its pre-change residency during the
12-month period. If the necessary
change is not made within 12 months,
the trust’s residency changes as of the
date of the inadvertent change.

(i1) Request for extemsion of time. If
reasonable actions have been taken to
make the necessary change to prevent
a change in trust residency, but due to
circumstances beyond the trust’s con-
trol the trust is unable to make the
modification within 12 months, the
trust may provide a written statement
to the district director having jurisdic-
tion over the trust’s return setting
forth the reasons for failing to make
the necessary change within the re-
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quired time period. If the district di-
rector determines that the failure was
due to reasonable cause, the district di-
rector may grant the trust an exten-
sion of time to make the necessary
change. Whether an extension of time
is granted is in the sole discretion of
the district director and, if granted,
may contain such terms with respect
to assessment as may be necessary to
ensure that the correct amount of tax
will be collected from the trust, its
owners, and its beneficiaries. If the dis-
trict director does not grant an exten-
sion, the trust’s residency changes as
of the date of the inadvertent change.

(iii) Examples. The following exam-
ples illustrate the rules of paragraphs
(d)(2)(1) and (ii) of this section:

Example 1. A trust that satisfies the court
test has three fiduciaries, 4, B, and C. 4 and
B are United States citizens and C is a non-
resident alien. All decisions of the trust are
made by majority vote of the fiduciaries.
The trust instrument provides that upon the
death or resignation of any of the fidu-
ciaries, D, is the successor fiduciary. 4 dies
and D automatically becomes a fiduciary of
the trust. When D becomes a fiduciary of the
trust, D is a nonresident alien. Two months
after A dies, B replaces D with E, a United
States person. Because D was replaced with
E within 12 months after the date of A’s
death, during the period after A’s death and
before E begins to serve, the trust satisfies
the control test and remains a domestic
trust.

Example 2. Assume the same facts as in Ex-
ample 1 except that at the end of the 12-
month period after A’s death, D has not been
replaced and remains a fiduciary of the
trust. The trust becomes a foreign trust on
the date A died unless the district director
grants an extension of the time period to
make the necessary change.

(3) Automatic migration provisions.
Notwithstanding any other provision
in this section, United States persons
are not considered to control all sub-
stantial decisions of the trust if an at-
tempt by any governmental agency or
creditor to collect information from or
assert a claim against the trust would
cause one or more substantial decisions
of the trust to no longer be controlled
by United States persons.

(4) Examples. The following examples
illustrate the rules of this paragraph
(d):
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Example 1. A, a nonresident alien indi-
vidual, is the grantor and, during A’s life-
time, the sole beneficiary of a trust that
qualifies as an individual retirement account
(IRA). A has the exclusive power to make de-
cisions regarding withdrawals from the IRA
and to direct its investments. The IRA’s sole
trustee is a United States person within the
meaning of section 7701(a)(30). The control
test is satisfied with respect to this trust be-
cause the special rule of paragraph (d)(1)(iv)
of this section applies.

Example 2. A, a nonresident alien indi-
vidual, is the grantor of a trust and has the
power to revoke the trust, in whole or in
part, and revest assets in 4. 4 is treated as
the owner of the trust under sections 672(f)
and 676. A is not a fiduciary of the trust. The
trust has one trustee, B, a United States per-
son, and the trust has one beneficiary, C. B
has the discretion to distribute corpus or in-
come to C. In this case, decisions exercisable
by A to have trust assets distributed to 4 are
substantial decisions. Therefore, the trust is
a foreign trust because B does not control all
substantial decisions of the trust.

Example 3. A trust, Trust T, has two fidu-
ciaries, A and B. Both 4 and B are United
States persons. A and B hire C, an invest-
ment advisor who is a foreign person, and
may terminate C’s employment at will. The
investment advisor makes the investment
decisions for the trust. 4 and B control all
other decisions of the trust. Although C has
the power to make investment decisions, A4
and B are treated as controlling these deci-
sions. Therefore, the control test is satisfied.

Example 4. G, a United States citizen, cre-
ates a trust. The trust provides for income to
A and B for life, remainder to 4’s and B’s de-
scendants. A is a nonresident alien and B is
a United States person. The trustee of the
trust is a United States person. The trust in-
strument authorizes A to replace the trustee.
The power to replace the trustee is a sub-
stantial decision. Because A4, a nonresident
alien, controls a substantial decision, the
control test is not satisfied.

(e) Effective date—(1) General rule. Ex-
cept for the election to remain a do-
mestic trust provided in paragraph (f)
of this section and except as provided
in paragraph (e)(3) of this section, this
section is applicable to taxable years
ending after February 2, 1999. This sec-
tion may be relied on by trusts for tax-
able years beginning after December 31,
1996, and also may be relied on by
trusts whose trustees have elected to
apply sections 7701(a)(30) and (31) to the
trusts for taxable years ending after
August 20, 1996, under section
1907(a)(3)(B) of the Small Business Job
Protection Act of 1996, (the SBJP Act)
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Public Law 104-188, 110 Stat. 1755 (26
U.S.C. 7701 note).

(2) Trusts created after August 19, 1996.
If a trust is created after August 19,
1996, and before April 5, 1999, and the
trust satisfies the control test set forth
in the regulations project REG-251703—
96 published under section 7701(a)(30)
and (31) (1997-1 C.B. 7T95) (See
§601.601(d)(2) of this chapter), but does
not satisfy the control test set forth in
paragraph (d) of this section, the trust
may be modified to satisfy the control
test of paragraph (d) by December 31,
1999. If the modification is completed
by December 31, 1999, the trust will be
treated as satisfying the control test of
paragraph (d) for taxable years begin-
ning after December 31, 1996, (and for
taxable years ending after August 20,
1996, if the election under section
1907(a)(3)(B) of the SBJP Act has been
made for the trust).

(3) Effective date of safe harbor for cer-
tain employee benefit trusts and invest-
ment trusts. Paragraphs (d)(1)(iv) and
(v) Erxamples 1 and 5 of this section
apply to trusts for taxable years ending
on or after August 9, 2001. Paragraphs
(d)(1)(dv) and (v) Examples 1 and 5 of
this section may be relied on by trusts
for taxable years beginning after De-
cember 31, 1996, and also may be relied
on by trusts whose trustees have elect-
ed to apply sections 7701(a)(30) and (31)
to the trusts for taxable years ending
after August 20, 1996, under section
1907(a)(3)(B) of the SBJP Act.

(f) Election to remain a domestic trust—
(1) Trusts eligible to make the election to
remain domestic. A trust that was in ex-
istence on August 20, 1996, and that was
treated as a domestic trust on August
19, 1996, as provided in paragraph (f)(2)
of this section, may elect to continue
treatment as a domestic trust notwith-
standing section 7701(a)(30)(E). This
election is not available to a trust that
was wholly-owned by its grantor under
subpart E, part I, subchapter J, chapter
1, of the Code on August 20, 1996. The
election is available to a trust if only a
portion of the trust was treated as
owned by the grantor under subpart E
on August 20, 1996. If a partially-owned
grantor trust makes the election, the
election is effective for the entire
trust. Also, a trust may not make the
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election if the trust has made an elec-
tion pursuant to section 1907(a)(3)(B) of
the SBJP Act to apply the new trust
criteria to the first taxable year of the
trust ending after August 20, 1996, be-
cause that election, once made, is ir-
revocable.

(2) Determining whether a trust was
treated as a domestic trust on August 19,
1996—@i) Trusts filing Form 1041 for the
taxable year that includes August 19,
1996. For purposes of the election, a
trust is considered to have been treated
as a domestic trust on August 19, 1996,
if: the trustee filed a Form 1041, “U.S.
Income Tax Return for HEstates and
Trusts,” for the trust for the period
that includes August 19, 1996 (and did
not file a Form 1040NR, “U.S. Non-
resident Alien Income Tax Return,”’ for
that year); and the trust had a reason-
able basis (within the meaning of sec-
tion 6662) under section 7701(a)(30) prior
to amendment by the SBJP Act (prior
law) for reporting as a domestic trust
for that period.

(ii) Trusts not filing a Form 1041. Some
domestic trusts are not required to file
Form 1041. For example, certain group
trusts described in Rev. Rul. 81-100
(1981-1 C.B. 326) (See §601.601(d)(2) of
this chapter) consisting of trusts that
are parts of qualified retirement plans
and individual retirement accounts are
not required to file Form 1041. Also, a
domestic trust whose gross income for
the taxable year is less than the
amount required for filing an income
tax return and that has no taxable in-
come is not required to file a Form
1041. Section 6012(a)(4). For purposes of
the election, a trust that filed neither
a Form 1041 nor a Form 1040NR for the
period that includes August 19, 1996,
will be considered to have been treated
as a domestic trust on August 19, 1996,
if the trust had a reasonable basis
(within the meaning of section 6662)
under prior law for being treated as a
domestic trust for that period and for
filing neither a Form 1041 nor a Form
1040NR for that period.

(3) Procedure for making the election to
remain domestic—(i) Required Statement.
To make the election, a statement
must be filed with the Internal Rev-
enue Service in the manner and time
described in this section. The state-
ment must be entitled ‘‘Election to Re-
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main a Domestic Trust under Section
1161 of the Taxpayer Relief Act of
1997, be signed under penalties of per-
jury by at least one trustee of the
trust, and contain the following infor-
mation—

(A) A statement that the trust is
electing to continue to be treated as a
domestic trust under section 1161 of the
Taxpayer Relief Act of 1997;

(B) A statement that the trustee had
a reasonable basis (within the meaning
of section 6662) under prior law for
treating the trust as a domestic trust
on August 19, 1996. (The trustee need
not explain the reasonable basis on the
election statement.);

(C) A statement either that the trust
filed a Form 1041 treating the trust as
a domestic trust for the period that in-
cludes August 19, 1996, (and that the
trust did not file a Form 1040NR for
that period), or that the trust was not
required to file a Form 1041 or a Form
1040NR for the period that includes Au-
gust 19, 1996, with an accompanying
brief explanation as to why a Form 1041
was not required to be filed; and

(D) The name, address, and employer
identification number of the trust.

(ii) Filing the required statement with
the Internal Revenue Service. (A) Except
as provided in paragraphs (f)(3)([ii1)(E)
through (G) of this section, the trust
must attach the statement to a Form
1041. The statement may be attached to
either the Form 1041 that is filed for
the first taxable year of the trust be-
ginning after December 31, 1996 (1997
taxable year), or to the Form 1041 filed
for the first taxable year of the trust
beginning after December 31, 1997 (1998
taxable year). The statement, however,
must be filed no later than the due
date for filing a Form 1041 for the 1998
taxable year, plus extensions. The elec-
tion will be effective for the 1997 tax-
able year, and thereafter, until revoked
or terminated. If the trust filed a Form
1041 for the 1997 taxable year without
the statement attached, the statement
should be attached to the Form 1041
filed for the 1998 taxable year.

(B) If the trust has insufficient gross
income and no taxable income for its
1997 or 1998 taxable year, or both, and
therefore is not required to file a Form
1041 for either or both years, the trust
must make the election by filing a
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Form 1041 for either the 1997 or 1998
taxable year with the statement at-
tached (even though not otherwise re-
quired to file a Form 1041 for that
year). The trust should only provide on
the Form 1041 the trust’s name, name
and title of fiduciary, address, em-
ployer identification number, date cre-
ated, and type of entity. The statement
must be attached to a Form 1041 that is
filed no later than October 15, 1999.

(C) If the trust files a Form 1040NR
for the 1997 taxable year based on ap-
plication of new section 7701(a)(30)(E)
to the trust, and satisfies paragraph
(f)(1) of this section, in order for the
trust to make the election the trust
must file an amended Form 1040NR re-
turn for the 1997 taxable year. The
trust must note on the amended Form
1040NR that it is making an election
under section 1161 of the Taxpayer Re-
lief Act of 1997. The trust must attach
to the amended Form 1040NR the state-
ment required by paragraph (£)(3)(i) of
this section and a completed Form 1041
for the 1997 taxable year. The items of
income, deduction and credit of the
trust must be excluded from the
amended Form 1040NR and reported on
the Form 1041. The amended Form
1040NR for the 1997 taxable year, with
the statement and the Form 1041 at-
tached, must be filed with the Philadel-
phia Service Center no later than the
due date, plus extensions, for filing a
Form 1041 for the 1998 taxable year.

(D) If a trust has made estimated tax
payments as a foreign trust based on
application of section 7701(a)(30)(E) to
the trust, but has not yet filed a Form
1040NR for the 1997 taxable year, when
the trust files its Form 1041 for the 1997
taxable year it must note on its Form
1041 that it made estimated tax pay-
ments based on treatment as a foreign
trust. The Form 1041 must be filed with
the Philadelphia Service Center (and
not with the service center where the
trust ordinarily would file its Form
1041).

(E) If a trust forms part of a qualified
stock bonus, pension, or profit sharing
plan, the election provided by this
paragraph (f) must be made by attach-
ing the statement to the plan’s annual
return required under section 6058 (in-
formation return) for the first plan
year beginning after December 31, 1996,

§301.7701-7

or to the plan’s information return for
the first plan year beginning after De-
cember 31, 1997. The statement must be
attached to the plan’s information re-
turn that is filed no later than the due
date for filing the plan’s information
return for the first plan year beginning
after December 31, 1997, plus exten-
sions. The election will be effective for
the first plan year beginning after De-
cember 31, 1996, and thereafter, until
revoked or terminated.

(F) Any other type of trust that is
not required to file a Form 1041 for the
taxable year, but that is required to
file an information return (for exam-
ple, Form 5227) for the 1997 or 1998 tax-
able year must attach the statement to
the trust’s information return for the
1997 or 1998 taxable year. However, the
statement must be attached to an in-
formation return that is filed no later
than the due date for filing the trust’s
information return for the 1998 taxable
year, plus extensions. The election will
be effective for the 1997 taxable year,
and thereafter, until revoked or termi-
nated.

(G) A group trust described in Rev.
Rul. 81-100 consisting of trusts that are
parts of qualified retirement plans and
individual retirement accounts (and
any other trust that is not described
above and that is not required to file a
Form 1041 or an information return)
need not attach the statement to any
return and should file the statement
with the Philadelphia Service Center.
The trust must make the election pro-
vided by this paragraph (f) by filing the
statement by October 15, 1999. The elec-
tion will be effective for the 1997 tax-
able year, and thereafter, until revoked
or terminated.

(iii) Failure to file the statement in the
required manner and time. If a trust fails
to file the statement in the manner or
time provided in paragraphs (£)(3)(i)
and (ii) of this section, the trustee may
provide a written statement to the dis-
trict director having jurisdiction over
the trust setting forth the reasons for
failing to file the statement in the re-
quired manner or time. If the district
director determines that the failure to
file the statement in the required man-
ner or time was due to reasonable
cause, the district director may grant
the trust an extension of time to file
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the statement. Whether an extension of
time is granted shall be in the sole dis-
cretion of the district director. How-
ever, the relief provided by this para-
graph (f)(3)(iii) is not ordinarily avail-
able if the statute of limitations for
the trust’s 1997 taxable year has ex-
pired. Additionally, if the district di-
rector grants an extension of time, it
may contain terms with respect to as-
sessment as may be necessary to en-
sure that the correct amount of tax
will be collected from the trust, its
owners, and its beneficiaries.

(4) Revocation or termination of the
election—(i) Revocation of election. The
election provided by this paragraph (f)
to be treated as a domestic trust may
only be revoked with the consent of the
Commissioner. See sections 684, 6048,
and 6677 for the federal tax con-
sequences and reporting requirements
related to the change in trust resi-
dence.

(ii) Termination of the election. An
election under this paragraph (f) to re-
main a domestic trust terminates if
changes are made to the trust subse-
quent to the effective date of the elec-
tion that result in the trust no longer
having any reasonable basis (within
the meaning of section 6662) for being
treated as a domestic trust under sec-
tion 7701(a)(30) prior to its amendment
by the SBJP Act. The termination of
the election will result in the trust
changing its residency from a domestic
trust to a foreign trust on the effective
date of the termination of the election.
See sections 684, 6048, and 6677 for the
federal tax consequences and reporting
requirements related to the change in
trust residence.

(5) Effective date. This paragraph (f) is
applicable beginning on February 2,
1999.

[T.D. 8813, 64 FR 4970, Feb. 2, 1999, as amend-
ed by T.D. 8962, 66 FR 41779, Aug. 9, 2001]

§301.7701-8 Military or naval forces
and Armed Forces of the United
States.

The term ‘“‘military or naval forces of
the TUnited States” and the term
“Armed Forces of the United States”
each includes all regular and reserve
components of the uniformed services
which are subject to the jurisdiction of
the Secretary of Defense, the Secretary

26 CFR Ch. | (4-1-09 Edition)

of the Army, the Secretary of the
Navy, or the Secretary of the Air
Force. The terms also include the
Coast Guard. The members of such
forces include commissioned officers
and the personnel below the grade of
commissioned officer in such forces.

§301.7701-9 Secretary or his delegate.

(a) The term Secretary or his delegate
means the Secretary of the Treasury,
or any officer, employee, or agency of
the Treasury Department duly author-
ized by the Secretary (directly, or indi-
rectly by one or more redelegations of
authority) to perform the function
mentioned or described in the context,
and the term ‘‘or his delegate’” when
used in connection with any other offi-
cial of the United States shall be simi-
larly construed.

(b) In any case in which a function is
vested by the Internal Revenue Code of
1954 or any other statute in the Sec-
retary or his delegate, and Treasury
regulations or Treasury decisions ap-
proved by the Secretary or his delegate
provide that such function may be per-
formed by the Commissioner, assistant
commissioner, regional commissioner,
assistant regional commissioner, dis-
trict director, director of a regional
service center, or by a designated offi-
cer or employee in the office of any
such officer, such provision in the regu-
lations or Treasury decision shall con-
stitute a delegation by the Secretary of
the authority to perform such function
to the designated officer or employee.
If such authority is delegated to any
officer or employee performing services
under the supervision and control of
the Commissioner, such provision in
the regulations or Treasury decision
shall constitute a delegation by the
Secretary to the Commissioner of the
authority to perform such function and
a redelegation thereof by the Commis-
sioner to the designated officer or em-
ployee.

(c) An officer or employee, including
the Commissioner, authorized by regu-
lations or Treasury decision to perform
a function shall have authority to re-
delegate the performance of such func-
tion to any officer or employee per-
forming services under his supervision
and control, unless such power to so re-
delegate is prohibited or restricted by
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